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1

2

3

I. BACKGROUND

A. The United States of America ("United States" or "Plaintiff), on

4 ehalf of the Administtor of the United State Environmenta Protection Agency

5 "EP A"), filed a Complaint in this mattr purt to Section i 07 of the
6

7 Comprehensive Environmenta Response, Compensaton, and LiabiJty Act of

8 1980 ("CERCLA"), 42 U.S.C. § 9607, as amended, seeking reimbursement of

9
esponse costs incured or to be incurred for resonse actions taen at or in

10

II

12

13

14

15

16

17

B. On April 19, 2006, Defendats Alpheus Kaplan and Nehemiah.

oruection with the release or thtened release of hazdous substaces at the

entrl Eurka Mine Superfnd Site in Amdor County, California (the "Site").

evelopment Company (together "Kaplanehemiah") filed Anwers to the

nited States' Complaint and also fied a Third-Pary Complaint naming a number

18 of 
Thrd-Par Defendats and asserting that Kaplanehemiah as Third-Par

19 laintiffs were entitled to contrbution:&m each of the Thd-Par Defendants

20
for their respective proportionate share of any costs or damages rendered against

21

aplanehemiah as Defendats in the acion brought by the United States.

23

24

C. Kaplanehemiah have entered into Mutual Settlement and Release

Agreements ("Settlement Agreements") with a number of the Third-Par
25

26

27

28

efendants to sette the claims between Kap1anehemiah and respective Th-

ar Defendats, who are referred to herein as the "Settling Third-Par

~ 2-
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efendants" and are listd in Attchment "An hereto. These Settement
2

3
greements provide for the settlement payments due from these respective

4 etting Third-Par Defendats to be collecte and held in trst by

S

6
planehemiah and ultimately trsferred to EP A afr approval and lodging of

his Consent Decree.
7

8 D. By enterig into this Çonst Decree, KapIanehemiah (together

9

10
'Setting Defendats") and the Settin Third-Par Defendats do not admit any

1 1 liabilty to Plaintiff arsing out of the trsactionS or occurnces alleged in the

12 Complaint or the Third-Par Complaint as amended by the First Amended Third-. .
13

14

is

16

17

E. The United States, Setting Defendants, and Settling Third-Pary

fendants (sometimes collectively referred to as "Pares" or individually

18 eferred to as "Pary") agree, and this Cour by entering this Consent Decre finds,

19 that this Consent Decree has been negotiated by the Paries in good faith, that

20

21
settlement of this matter wil avoid prolonged and complicated litigation between

22 e Paries, and that this Consent Decre is fair, reasonable, and in the public

23 interest.

24

2S
TIREFORE, with the consent of the Pares to this Decree, it is

26 ORDERED, ADJUED, AN DECREED:

27

28

- 3 -



. ,Case 2:06-cv-00387-MCE-JFM Document 137 Filed 02/22/2008 Page 6 of 35

ß. JUDICTON
2

3
1. This Cour has jursdiction over the subject matter of ths action

4 ursuant to 28 U.S.C. §§ 1331 and 1345,42 U.S.C. §§ 9607 ~d 9613(b), and also

5

6

8' Complaint and Thrd-Par Complaint, Settling Defendats and Setting Third-

9

efendants. Solely for the puroses of this Consent Decree, the underlying

as personal jursdiction over Setting Defendants and Setting Thrd-Par

7

ar Defendants waive all objections and defenses tht Setting Defendants or
10

1 i Setting Third-Par Defendants may have to jursdiction of 
the Cour or to venue

12 in this District. Settling Defendants and Settling Third-Par Defendants shall not

13
challenge the terms of this Consent Decree or this Court's jursdiction to enter and

14

15 nforce this Consent Decree.

16

17

18

m. PARTIS BOUND

2. Ths Consent Decree is binding upon the Pares and their respective

19 successors and assigns. Any change in ownersp or corprate or other legal

20
status, including but not limited to, any trsfer of assets or real or personal

21

22 property, shall in no way alter the status or responsibilties of 
the Paries under this

23 Consent Decree.

24

25

26

IV. DEFINIONS

3. Unless otherws.e expressly provided herein, tenns used in this

27
Consent Decree that arc defined in CERCLA or in regulations promulgated under

28

.4.
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CERCLA shall have the meangs assigned to them in CERCLA or in such
2

egulations. Whenever tenns listed below are used in ths Consent Decree or in
3

4 Y appendix attched hereto, the followig defmitions shall appJy:

5

6

7

8

9

a. "CERCLA" shall mea the Comprehensive Environmenta

esponse, Compensation, and Liabilty Act of 1980, as amended,

2 U.S.C. § 9601, et~.

b. "Consent Decree" shall mean this Consent Decree and all
10

11 appendices attached hereto. In the event that a confict beteen this Consent

12

13

ecree and any appendix arses, the Consent Decree shall control.

14

i 5 ime under this Consent Decree, where the last day would fall on a Saturday,

c. "Day" shall mea a calenda day. In computing any period of

16
Sunday, or federal holiday, the period shal ru until the close of business of the

17

18

19

20

21

22

23

24

25

26

d. "DOJ" shal mean the Unite States Deparent of Justice and

y successor deparents, agencies or instrentaities of the Unite States.

e. "EP A" shall mean the United Staes Environmenta Protecton

gency and any successor deparents, agencies or instrentaities of the United

States.

f. "EP A Hazardous Substance Superfd" shall mean the

27
Hadous Substance Superfud established by the Internal Revenue Code,

28

- 5-



.' . Case 2:06-cv-00387 -MCE-JFM Document 137 Filed 02/22/2008 Page 8 of 35

26 U.S.C. § 9507.
2

3
g. "Interest" shall mean interest at the rate speified for interest on

4 'nvestments of the BPA Hazous Subsce Superfud established by

5

6

6 U.S.C. § 9507, compounded anually on October i of each year, in accordance

7 with 42 U.S.C. § 9607(a). The applicable rate of 
interest shall be the rate in effect

8 at the time the interest accrues. The rate of interest is subject to change on

9
October 1 of each year.

10

11

12

13

h. "Matters addrssed" means "Past Response Costs."

i. "Pargraph" shall mean a porton of this Consent Decree

identified by an Arbic numeral or an upper or lower cae lettr.
14

15

16

17

18

j.
IIPares" shall mean the United States. Setting Defendants,

d Settling Third.Par Defendants, collectively.

k. "Par" shall mean either the United States, Setting

i 9 fendats, or Setting Third-Par Defendats, individually.

20

21
1.

IIPast Response Costs" shall mea all costs, including but not

22 limited to di.rcct and indirct costs, includig enforcement costs, that the EP A,

23

24

OJ on behalf ofEP A, or any other person has paid or incurred at or in

connection with the Site though the date tht this Consent Decree is approved and
25

26 entered by the Cour plus accrued Interest on all such costs though such date.

27

28
m. IIPlaintiff' shall mea the United States.

.6-
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1

2

n. "Section" shall mean a porton of ths Consent Decree

. dentified by a Roman nwneral.
3

4

5

6

7

o. "Settling Third-Par Defendats" shall mean pares listd on

ttacluent "N' hereto.

p. "Site" shall mean the Central Eureka Mine CERCLA Site,

8 located along Highway 49 near the city of Sutter Crek, Amador County,

9
Caifornia, and generally designated by the following proper description: the

10

11

12

13

14

inehead area located on the ea side of Suttr Hil Road, the Mesa de Oro

IS area, located approximately one half mile west of Allen Ranch Road, and two

'lings impoundment area and suroW1ding subdivisions generally located near

e intersection of Highway 49 and Bryson Drve, and the Allen Rach talings

16

17

18

iles nort of State Route i 04.

q. "United States" shall mean the United States of America

19 . ncluding its deparments, agencies and instrmentalities.

20

21

22

v. PAYMENT OF PAST REPONSE COSTS

4. Within five (5) business days after Setting Defendants receive notice

23 from the United States that this Consent Dec ha been lodged, Setting

24

2S
efendats shall deposit $121,000 (consisting of $600,000 from Settling

26 Defendats and $121,000 collected by Settling Defendants ffom the Settling

hird-Pary Defendats) into an escrow account beaing interest on commercially
27

28

.7-
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1 asonable tens, in a federly-charred ban (the "Escrow Account'). If U1e

2
Consent Decree is not enter by the Cour and the time for any appeal of that

3

4 decision has nn or if the Court's denal of entr is upheld on appe, the monies

5

6
laced in the Escrow Account, together with accrued interes theren, shall be

7 etued to. Setting Defendats. If 
the Consent Decre is entered by the Court,

8 Settlng Defendants shall, within fi~en (15) Days thereof, cause the monies in the

9

10

11

12

13

14

15

16

17

18

sèrow Account to be paid to EPA in accordace with Pargrphs 5 and 6 below.

5. The payment referenced in Pargrph 4 shaU be made by FedWire

lectronic Funds Trasfer ("EFf) to the Federal Reserve Ban of New York,

A = 021030004;Account No. 68010727, 33 Libert Street, New York, Ne--

ork 10045. Field Tag 4200 of the Fed Wire messae should rea: (D 68010727

nvironmenta Protection Agency).

6. At the time of payment. Setting Defendants shall also send notice

19 at payment ha been made to EP A and DOJ in accordance with Section XII

20

21
(Notices and Submissions). Such notice shall reference the EPA Region and

22 Site/Spil Identification Number 09AQ, DOJ case number 90-1 1 -3-1692/1, and the

23 jvil action number.

24

25
7. The total amount to be paid pW'uant to Paragraph 4, $600,000 from

26 Settling Defendants and $121,000 collected by Settling Defendants from the

27
Settling Third~Par Defendants plus interest, shall be deposited in the EP A

28

.8.
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azadous Substace Superfd.

2

3

4 8. Interest on Late Payments. If Setting Defendats fal to mae the

5 settlement payment under Paragrph 4 by the reuired due date, Interest shall

6

7 ontinue to accrue on the wwpaid balance though the date of payment

8 9. Stipulated Penalty.

9

10

11

12

13

14

15 shall pay to EPA, as a stipulated penalty, in addition to the Interes required by

16

17

18

19 fthe date of the demand for payment of the penaties by EPA. All payments to

20

21

22 made by certified or cashier's check made payable to ''EPA Hazdous Substace

23 Superfund." The check, or a lettr accompanying the check, shall reference the

24
ame and addrss of the par(ies) mag payment, the Site name, the EPA

25

26 Region and Site Spil ID Number 09AQ, DOJ Case Number 90-11-3~1692/1, and

27
the civil action number. Setting Defendants shall send the check (and any

28

VI. FAILUR TO COMPLY WI CONSENT DECREE

a. If the settlement payment of$600,000 due trom Setting

fendants and the $121,000 from the Settling Thd-Par Defendants, held in

st by the Settling Defendants, is not paid by the required date, Setting

efendants shaH be in violation of this Consent Decree and Settling Defendants

aragraph 8, $500 per violation per Day that such payment is late.

b. Stipulate penalties are due and payable within thirt (30) Days

P A wwder this Pargraph shall be identified as "stpulated penalties" and shall be

-9 -
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ccompanying letter) by United Staes mail to:

2

3

4

5

u.s. Environmental Prtection Agency
Region 9 Superfd Receivable

P.O. Box 371099M
Pittsbur, Pennlvania 15251

6 c. At the time of each payment, Setting Defendats shall also

7. send notice that payment has been made to EP A and OOJ in accordace with

8

9 Section XII (Notices and Submissions). Such notice shall reference the EPA

io egion and Site/Spil ID Number 09AQ, OOJ Case Number 90-11-3-1692/1, and

14 fwhether EPA ha notified .Setting Defendants of the violation or made a

e civil action number. .
11

12

13 d. Penalties shall accrue as provided in this Paragrah regardless

15

16 demand for payment, but need only be. 

paid upon demand. All penalties shall

17 egin to acce on the day aftr payment is due and shall continue to accrue

ough the date of payment.
18

19

20

21

22

10. If the United States brigs an action to enforce this Consent Decree,

d is successful in such action, the par or paries againt whom enforcement is

sought, shaU reimburse the United States for all costs of such action, including but
23

24 ot limted to costs of attorney time.

25

26
1 I: Payments made under this Section shall be in addition to any other

27 remedies or sanctions available to Plaitiff 
by virue of Setting Defendants'

28 and/or Settling Third-Par Defendatsl, as the case may be, failur to comply

.10 -
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.th the requirements of this Consent Decree.

7 stipulated penalties shall not excuse Setting Defendats or Setting Third-Par

12. Notwthding any other provision of this Section, the United States
2

3

4

S

6

y, in its wweviewable discretion, wave payment of any porton of the stipulated

nalties that have accrued purt to this Consent Decree. Payment of

8 fendants from payment as requird by Section V (payment of Response Costs)

9
r from perfommance of any other requirements of this Consent Decree.

10

i 1

12

13

VI. COVENAN NOT TO SU BY PLAINF

13. Covenat Not to Sue by United States. Except as specifically

rovided in Section VII (Reservation of Rights by United States), the United
14

15 States covenats not to sue or to take administrtive action against Setting

16 Defendats or the Setting Third-Par Defendants list on Attchment "A"
17

18 ursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), to recover Past

19 esponse Costs. This covenant not to sue shall tae effect upon receipt by EP A of

II payments required by Section V, Paragraph 4 (payment of Past. Response
20

21

22

23

24

25

os18) and any amount due under Section VI (Failur to Comply with Consent

ecree). TTs covenant not to sue is conditioned upon the satisfactory

erformance by Setting Defendants and Settling Thrd-Par Defendants of their

26 espective obligations under this Consent Decree. This covenant not to sue

27
extends only to Settling Defendats and Settling Third-Par Defendants and does

28

- II -
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not extend to any other person.

2

3
vm RESERVATIONS OF RIGHTS BY UNTE STATES

4 14. The United States reseres, and ths Consent Dece is without

5 rejudice to, all rights agnst Seting Defendats and Settling Thrd-Par'

efendants with respect to all matter not expressly included within the Covenant
6

7

8

9

10

ot to Sue by Plaitiff in Paragrph 13. Notwthstdig any other provision of

is Consent Decree, the United States reserves all rights against Setting

1 1 efendants and Settling Third-Par Defendats with respect to:

12

13

14

15

a. liabilty for failure of Settling Defendants or Settling Third-

ar Defendants to meet a requirement of 
ths Consent Deree;

b. liabilty for cost incurd or to be incured by the United

16
States that ar not within the definition of Pas Response Costs;

17

18
c. liabilty for injuncti,ve relief or administrtive order

19 nforcement under Section 106 ofCERCLA, 42 U.S.ç. § 9606;

20

21

22

23

24

25

26

27

28

d. criinal liabilty; and

e. liabilty for damages for injur to, destction of, or loss of

tu resources, and for the costs of any natural resource dame assessments.

ix. COVENANT NOT TO SUE BY SETTLING DEFENDANTS AN
SETILING THIRD-PARTY DEFENDANS

i 5. Setting Defendants and Setting Third-Par Defendants covenant not

- 12-
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o sue and agree not to assert any clai or cases of action against the United

2
States, or its contractors or employees, with respet to Past Response Costs or this

3

4 onsent Decree, including but not limited to:

5

6

7

a. any dict or indirect claim for reimburement iTom the

azdous Substace Superfund based on Sections 1 06(b )(2), 107, 111, 112, or

8 113 ofCERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any

9
other provision of law;

10

11

12

13

14

b. any clai arising out of the response actions at the Site for

hich the Pas Response Costs were incurd, including any claim under the

nited States Constituon, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to

15 ustce Act, 28 D.S.C. § 2412, as amended, or at common law; or

16

17

c. any claim against the United States purant to Sections 107

18 and 113 ofCERCLA, 42 V.S.C. §§ 9607 and 9613, relating to Past Response

19

20
16. Nothing in ths Consent Decree shaH be deemed to constitu

21

22 pproval or pre 
authorization of a clai within the meanng of Section 1 i 1 of

23 CBRCLA, 42 V.S.C. § 9611, or 40 C.F.R. 300.700(d).

24

25
17. Settling Defendants and Settling Thir-Pary Defendats respectively

26 gre not to asert any claims and to waive all clais or causes of action that

27 ettling Defendants or Setting Third-Par Defendants may have for all matter
28

-13 -
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elating to the Site, including for contrbution, against any peron tht has entered
2

'nto a final de mimis settlement under Section l22(g) ofCERCLA,
3

4 42 U.S;C. § 9622(g), with EPA with rest to the Site as of the date of entr of

5

6

e Consent Decree. Ths waiver -shall not apply with respct to any defense,

7 claim, or cause of 
action tht Setting Defendats or Setting Third-Par

8 efendants may have agaist any person if such person assert a claim or cause of

9
action relating to the Site against Settng Defendants or Setting Thrd-Par

10

11

12

13

14

efendants.

X. EFFECT OF SETTEMENT/CONTUTION PROTECTION

i 8. Except as provided in Paragrph 17 (D Mimis Waiver), nothng in

15 is Consent Decree shall be consed to create any rights in, or grant any cause

16
of action to, any person not a Par to ths Consent Decree. Except as provided in

17

18
argraph i 7 (D Minimis Waiver), the Pares expressly reserve any and all rights

19 (including, but not limited to, any right to contrbution), defenses, clai,

20

21

22

23

24

demands, and causes of action that they may have with respct to any mattr,

nsaction, or occurrnce relating in any way to the Site against any person not a

ar hereto. Without limitig the generality of the imediately-above statement,

the waiver by Settling Defendants in Pargrph 17 does not extend to claims or
25

26 causes of action tht Kaplanehemiah as Third-Pary Plaitiffs may have against

27
other Third-Par Defendants who have not settled the clais brought against

28

- 14 -
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em in the Third-Par Complaint or in the First Amended Thrd-Par
2

Complait.
3

4 19. The Pares agre, and by entering this Consent Decre this Cour

5 finds, tht Settng Defendants and Setting TJrd-Par Defendants shal not be

6

7 liable for claims for contrbution regarding matters addrssed in ths Consent

8 ecree or for matters addressed in any other Consent Decree tied in ths acton as

9
rovided by Sectiçn 113(f)(2) of CERCLA, 42 D.S.C. Section 9613(f)92). For

10

1 1 uroses of this Consent Decree or any other Consent Decree filed in ths action,

12 'matters addrssed" ar Pas Response Costs.

13

14
20. Settling Defendats and Settng Third-Par Defendats agree that,

15 'th respect to any suit or claim for contrbution brought by it for mattrs

16 addressed by this Consent Decree, Settling Defendats or Settling Third-Par

17

18
efendats wil notify EPA and DOJ in writig of the clai no later than sixty

19 (60) Days prior to the initiation of such suit or claim. Setting Defendats and

20
Settling Third-Par Defendats also agree that, with respect to any suit or claim

21

22 or contribution brought against it for matter addressed by this Consent Decre, it

'Il notify EP A and DOJ in wrting withn twenty (20) Days of service of the23

24
omplaint or claim upon it. In addition, Setting Defendants and Setting Third-

25

26 ar Defendants shall notifY EP A and OOJ with fifteen (15) Days of service or

27 eceipt of any Motion for Sumar Judgment, andwithin twenty (20) Days of

28

- 15-



. Case 2:06-cv-00387 -MCE-JFM Document 137 Filed 02/22/2008 Page 18 of 35

1 eceipt of any order from a cour settig a cas for trial, for matters addressed by

2

3

4 21. In any subsequent administtive or judicial proeding initiated by

. s Consent Deree.

5 the United States for injunctive relief, recovery of response costs, or other relief
6

7 elating to U1e Site, Setting Defendats and Settng Third-Par Defendants shall

ot assert and may not matain any defense or claim based upon the principles of8

9

10
aiver, res judicata, collateral estppel, issue preclusion, claim-splittng, or other

1 1 defenses based upon any contention that the claims raised by the Unite States in

12 the subsequent proceedig were or should have been brought in the instat case;

13
provided, however, that nothing in this Pargraph afects or limts the

14

15 nforceabilty of the Covenant Not to Sue by Plaitiff set fort in Section VII or

e abilty of Settling Defendants and/or the Setting Third-Par Defendants to16

17

18 aise defenses based on any applicable statutes of liitaion.

19

20

21

XI. RETENTON OF RECORDS

22. Until ten (10) yeas after the entr of this Consent Decree, Settlng

22 efendants and Settlng Thd-Pary Defendants shaH preerve and retan aU

26 any manner to response acions taen at the Site or the liabilty of any person

ssession or control, or which come into its possession or control, tht relate in

23 ecords, reports, or infonnation (hereinafter referred to as "records") now in its

24

25

27

28
nder CERCLA with respect to the Site, regardless of any corporate retention

- 16-
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1

2

3

Jicy to the contrar.

23. Afer the conolusion of the 10-year docwuent retention period in the

4 receding paraph, Settling' Defendants and Setting Thrd-Par Defendats

5 shall notify EP A and DOJ at leat ninety (90) days prior to the destnction of any

6

7 such records, and, upon request by EPA or DOJ, Setting Defendats or Setting

8 ird-Par Defendants, as the cae may be, shaU deliver any such records to EP A.

9
Setting Defendats and Setting Thd-Par Defendants may assert 'tt certn

io

efendants shall provide PlaintifTwith the following: 1) the title of the record; 2)

11 ecords are privileged under the attrney-client privilege or any other privilege

12 recognized by federa law. If Settling Defendants assers such a privilege, Settling

13

14

15 e date of the record; 3) the name, title, afliation (e.g., company or finn), and

16 address of the author of the record; 4) the name and title of each addressee and

17

i 8 recipient; 5) a description of 
the subject of the record; and 6) the privilege

19 asserted. ira claim of privilege applies only to a portion ora record, the record

20
shall be provided to Plaintiff in reacted form to mask the privileged information

21

22 only. Settling Defendants and Settling Third-Par Defendants shall retain aU

23 ecords that they claim to be privileged until the United States has had a

26

27

28

n resolved in the Settling Defendants' favor or the Setting Third-Par

24
easonable opportty to dispute the privilege claim and any such dispute has

25

efendants' favor, as the case may be. However, no reords created or generted

- 17 -
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i

2

ursuant to the requirements of ths or any other settlement with EP A pertining to

5 ertifY that, to the best of 

their knowledge and belief, after reaSonable inquiry, Ù1ey

24. Setting Defendants and Setting Third-Par Defendats hereby

e Site shall be witheld on the grounds that they ar privileged.
3.

4

6

7
ve not altered, mutilated, discarded, destroyed or otherwse disposed of any

8 ecords, report, or infonnation relating to their respective potential liabilty
9

regarding the Site since notification of 
potential liabilty by the United States or

10

iie State or the fiing of suit against it regaing the Site and that it has fuJy

12 complied with any and all EPA requests for informtion pursuant to Sections

13
104(e) and 122(e) ofCERCL, 42 U.S.C. §§ 9604(e) and 9622(e), and Section

14

15 3007 of the Resource Conservation and Recovery Act, 42 U.S.C. § 6972.

16

17

18

XI. NOTICES AN SUBMISSIONS

25. Whenever, under the tenns of this Consent Decree, notice is required

19 0 be given or a document is required to be sent by one par to another, it shall be

20
directed to the individuals at the addrsses specified below, unless those

21

22 individuals or Ù1eir successors give notice of a chage to the other Pary in

23

24

iting. Written notice as specified herein shan consitute compJete satisfaction of

any written notice requirement ofÙ1e Consent Decree with respect to the United
25

26 States, EPA, DOJ, and Settlng Defendats, and Settling Thrd-Par Defendats

27
espectively.

28

- IS -
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7.

2

4

3 Chief, Environmenta Enforcement Section

nvironment and Naturl Resoures Division

.S. Deparent of Justice (DJ # 90-11-2-07733)

.0. Box 7611
ashington, D.C. 20044-761 i

5

6

EP :
hrs Reiner

9 ivil Investigator
U.S. Environmental Protection Agency, Region IX

10 75 Hawtorne Street

1 1 San Francisco, California 94 i 05

8

12
ar Bradfish
ssistat Regional Counsel

Offce of Regional Counsel
14 .S. Environmenta Prtection Agency, Region IX

5 Hawtorne Stret
San Fracisco, Californa 94105

16

15

24

2S

26

27

28

13

17

18

19

20
With a copy to:
anel F. Reidy, Esq.

A W OFFICES OF DANIEL F. REIDY
701 Sacraento Stret, # 386

23 San Francisco, California 94118

21

22

- 19 -
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ith a copy to:

2 enneth M. Byr, Esq.

3
5500 Ming Avenue, Suite 140

akersfield, California 93309
4

5
ack Brusatori, Sr.
. O. Box 234

6 Sutter Creek, California 95685

7
ith a copy to:

8 obert P. Saran, Esq.

.9
WNY BRAND LLP

5S5 Capitol Mall 1 Olh Floor
10 Sacramento, California 95814

11

12
obert Bugni & Margot Bugni
o Monson and Maurine Monson

13 c/o Leo Monson
20 Judy Drive

14 Suttr Creek, California 95685

15

16 With a 

copy to:
rian R. Chavez-Ochoa, Esq.

17 de L. Gutierrz, Esq.

1 8 CHAVEZ-OCHOA LAW OFFICES, INC.
Jean Street, #4

19 alley Springs, Caifornia 95252

23 ~th a copy to:

24 Steven C. Smith, Esq.

ouglas Campbell, Esq.
25 SMIT, CHAMAN & CAMBELL

Professional Law Corporaon

27 1800 Nort Broadway, Suite 200
Santa Ana, California 92706

20
ean Hamilton and the Summit Aparents Parership

21 14019 N. Cameo Dr. #1

22 ountain Hills, Arzona 85268

26

28

- 20-
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obert Ear) Olson and Marha Wadell Olson
2 c/o Robert Ear) Olson

.0. Box 1600
utter Creek, Californa 956853

4

5 ith a copy to:
ohn B. A1)en, Jr., Esq.

6 LAW OFFICE OF JOHN B. ALLEN, JR

7 .0. Box 232
Sutter Creek, Californa 95685

8

9 Waren Noteware
1615 Sheridan Way

10 Stockton, California 95207

11
With a copy to:

12 aul Balestrcci, Esq.

13 WMLER & BEARSLEE
.0. Box 20

14 Stockton, California 95201

15

16

17

18

XII. RETENTON OF JUSDICTION

26. This Court shall retan jurisdiction over this mattr for the purose of

19 'nterpreting and enforcing the terms of 

ths Consent Decree.

20 xxv. INTGRATION/APPENDIX. .
21 27. This Consent Decree constitutes the fi, complete and exclusive

22 agreement and understading between the Pares with respct to the settement

23
emboded in this Consent Decre. The Paries acknowledge that there ar no

24

25 epresentations; agreements or understadings relating to the settlement other than

26 those expressJy contained in this Consent Decree.

27

28

- 21 -
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1 XV. LODGING AN OPPORTU FOR PUBLIC COMMENT

2 28. Ths Consent Decree shal be lodged with the Court for a period of
3

ot less than thirt (30) Days for public notice and comment. The United States
4

5 reserves the right to withdrw or withold its consent if the comments regarding

e Consent Decree disclose facts or considerations that indicate that this Consent

ecree is inappropriate, improper. or inadequate. Settling Defendants and Setting

hird-Par Defendants consent to the entr of this Consent Decree without

further notice.

6

7

8

9

10

i 1

12

13

29. If for any reaon this Court should decline to approve this Consent

cree in the fonn presente, this agreement is voidable at the sole discretion of

y par and the terms of the agement may not be used as evidence in any

14
litigation between the Paries.

15

16

17

18

19

XVI. SIGNA TORIES/SERVICE

20
she is authorized to enter into the terms and conditions oftts Consent Decree and

30. The undersigned reresentative of Seting Defendants to this Consent

ecree and the Assistat Attorney Gener for the Environment and Natual

esources Division of the United States Deparent of Justce certifies tht he. or

21

22
execute and bind legally such Par to this document. The persons signing on

23 behalf of Settling Third-Par Defendants certify that they are authorid to enter

24 into the term and conditions of this Consent Decree and to execute and bind

25 legally such Pary to ths document

26

27
31. Setting Defendants and Settling Third-Par Defendants hereby agree

28 ot to oppose entr of ths Consent Decree by this Court or to challenge any

-22 -
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2

3

rovision of ths Consent Decree, W11ess the United States has notified Setting )

efendants and Setting Thrd-Par Defendats in wrting tht it no longer

support entry of the Consent Decree.
4

S
32. Setting Defendats and Setting Third-Par Defendants shaH

6 'dentify, on the attched signatue page, the nae and address of an agent who is

7 uthonze to accept serice of process by mail on behaf of that Par with resect
8 o aU matters arsing under or relating to this Consent Decree.
9

10

II

XVß. FIAL JUGMENT

33. Upon approval and entr of this Consent Decree by the Court, this

12 onsent Decree shall constitute the final judgment between and among the United

13 States and Settling Defendats and Seting Thir-Par Defendants. The Cour

14

15

nds that there is no just reason for delay and therefore enters ths judgment as a

:~ fial judgment under Federa Rules of Civil Prce~an~

nnS..AY o~' 20iis

19

20

21

22

23

24

2S

26

27

28

- 23-
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1

2

3 FOR TH UNITED STATES OF AMERICA:

ell Interntional Inc., ss W. - Consent Decee (Kaplan)

4

5
1- i. Oe-ohE-r ta ':.

6 ATE
7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

12-1t.~
RONALDJ.1ÍNPAS'
Acting Assistant Attorney General
Environment & Natural Resources Division
United States Deparment of Justice

~
Senior Litigation Counsel
Environmenta Enforcement Section
U.S. Deparent of Justice
301 Howard St., Suite 1050
San Francisco, California 94 i 07
Telephone: (415) 744-6485
Fax: (415) 744-6476

angela.oconneii~usdoj .gov

-24-
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

United States of America v. Honevwell International. Inc. g aJ. - Consent Decree (Kaplan)

~~~ ~
SupeDUnd Division Director
U.S. Environmental Protection
Agency, Region IX
75 Hawthorne Street
San F 'sco, CA 94105

Assist Regional Co n el
Offce of Regional C sel
U.S. Environmenta tection
Agency, Region ix
75 Hawthorne Street
San Francisco, CA 94105

24a
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1 Unite Stas of America v Hon~1l Intetion. Inc., g ¡¡ - CO~Dt Decree (Kaplan)

2

3 FOR SETIING DEFENDANS AN TI-P ARTY PLAIFS ALPHEUS
KALAN AN NEHEMIAH DEVELOPMENT COMPAN:

4

5

6
JUN 1.5 2007

7 DATE

8

9

10

11

JUN i 5 2007
12

13 DATE
14

15

16 Approved as to fonn: .

17

rr/;~ 718
,

19 DATE

20

21

22"

23

24

25

26

27

28

~L~~
an Individual

NEHE:M DEVELOP'M COMPAN,
a Californa limted parership

~~f~
. PHEUS KA N,
Its General Parer

~rr
DANIL F. REIDY, ESQ.

. Law Offces of Danel F. R idy
3701 Sacramento Street, # 386
San Fracisco, CA 94118
Telephone: (415) 750-4210
Fax: (415) 750-4214
dfeidy~pacbeii.net

.25 -



, Case 2:06-cv-00387-MCE-JFM Document 137 Filed 02/22/2008 Page 29 of 35

., It ¡y. . Coar Dcc (Kapla)

2

3 OR SETIING TH-PARTY DEFENDAN ROBERT E. MILLER AND
REDITH MILLER:

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

tJ 7

K~'t)\!JM~
ROBERT E. MILLER;

an Individu .

':fh~);/Jt rJ.ltu
~THMILER,

an Individual

.ø~.4~
KENNTH M. BYR , ESQ.
5500 Ming Avenue, Suite 140
Bakersfield, CA 93309
Telephone: (661) 861-6191
Fax: (661) 861-6190
kenWabmediation.com

- 26-
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2

3 . OR SETILING TI-PARTY DEFENDANT JACK .BRUSA TORI, SR.:... .
I "' m !!: - Cosèiit Decree (KpJii): .

4

5

6

I .~~.
"JAt-K BRUSA TORI, SR.,
. as Individual and as Tnnstèe7

8

.' 9

10 Approved as to fonn: .

ii

12

13

14

15

16

17

18

19

20

2~

22

23

24

25

26

27

28

K . SO ,ESQ.
DOWNY BRA LLP
555 Capitol MaUl Olh FJoor

SacråentO, CA 95~i4
Telephone: (916) 444;.1000

Fax: (916) 444-2100" .
rsoran~downeybrand.coin

.27 -
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., ~!!. - Consent Decree (KpllU)

OR SETIING TH-PARTY DEFNDANT ROBERT BUGNI, MAGOT
UGNI, LEO MONSON, AN MAUR MONSON, DBA M & BNTERPR1SES: .

OBERT BUGNI,
an Individual

MAGOT BUGNI,
an Individua

_.

~ôô1BG\i ~ü ).~~
Date: -- -'ÀI - ()ì

MAUR MONSON,
an Individual

ate: 'Y" 1.'7- ?or/7

'?71.ßUl/u~ ~
MAUR MONSON

Date: 7J,. 7 ) 0 '-I ~

20

21 Approved as to fonn:

22

23

24

25

26

27

28

~~~'13 AN R. CHVEZ-OCHOA, ESQ.
CHAVEZ-OCHOA LA W OFFICES, INC.
4 Jean Street, Suite # 4
Valley Springs, CA 95252
Telephone: (209) 772-3013
Fax: (209) 772-3090
chavezohoa(ésbcglobal.net

- 28-
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.; !t 11. . Const Deee (Kaplii)

2

3 OR SETTING THPARTY DEFENANTS JE HATON
lVIUALL Y i\ TH SUM AP ARTMNTS PARTNRSHI ON

4 EHALP OF ITS GENERA PARTNRS (WALTER E. HATON AND

5 AN HAIL TON, CHAES O. ALLEN AN BARAR ALLEN, FRANK

6 RDY, CHRSTIA SUNG, TIOMAS P. JONES AN JACQUELIN L.ONES):
7

8

9

10

11

12

13

14

15

i 6

17

18

19

20 Approved as to form:

21

22

23

24

25

26

27

28

k~AN HATON,
an Individual~~J

¿fSUM APARTMTS,a Californa general parership

By: L.~~
~AN HATON,

Its General Parer

.

oo~
SMITI CHAMAN & CAMBELL
1800 North Broadway, Suite 200
Santa Ana, CA 92706
Telephone: (714) 550-7720
Fax: (714) 550-1251
dcampbell~smithchapman.com

- 29-
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ALPHEUS KALAN,
an individua

NEHEH DEVEOPME COMPANY,
a Caorna 11ted .pareishi~

Alpheus Kaplan

By:
Alphcus Kaplan
Its General Parer

Date: Date:

Approved as to fonn:

Danel F. Reidy, Esq. Date
Law Offce of Daniel F. Reidy
3701 Sacramento Street, # 386
San Fracisco, CA 94118
Attorney for Alpheus Kaplan and Nehemiah Development Company

ROBERT EAR OLSON
an invidua

MATHA W ADELL OLSON
an individua

fè~4W.d)Is;tl. 77~ H~V~__
Robert Eal Olson . Mara Wadell Olson

Date:4. ~ "-£;"'') 06),7 Date: ft /0. S./D?

Approved as to fonn:

~? -; a.u.. '1/-0?
B. Alen Jr., Esq. . ate

Law Offces of JOM B. Allen, Jr.
P.O. Box 232, Sutr Creek, CA 95685

Attorney for Rober Eal Olson and Mara Wadell Olson

- 23.
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2

3 FOR SETTING TH-PARTY DEFENDAN WARN NO'fW AR:

4

5

6

7

8

9

10

~W AR AR,
an Individual

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Ûa/l~'
PAUL BALESTRCCI, ESQ.

jJevlflUf5 MBvvffLER & BEARSLEE
~ P.O. Box 20
1~--'o? Stockton, CA 95201

Telephone: (209) 948-8200
Fax: (209) 948-4910 . .
pbalestrci ($FUl'vmU cr .com

n e. f,N\ i Cúe. f!oM /J

~01
1..1-
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10

11

Unit ., !! il. . Const Deee (Kpla)

2

3

4

5

6 SETTLING THIR-PARTY DEFENDANTS

ATTACHENT A

7

8

9 (1) Robert E. Miler and Meredith Miller:

(2) Jack Brusatori, Sr.:

12 (3) Robert and Margot Bugni and Leo and Maurne Monson:

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

(4) Jean Hamilton individually and the Sumit Aparents

Parership on behaf of its general parers (Walte E.

Hailton, Jean Hwilton, Charles O. Allen and Barbar E.

Allen, Fran Hardy, Chrstina Sung, Thomas P. Jones, and

Jacqueline L. Jones):

(5) Robert Earl Olson and Mara Wadell Olson:

(6) Waren Noteware:

.32 -

SEITEMENT
AMOUNS

$10,000.

$25,000.

$30,000.

$25,000.

$1,000.

$30.000.

'Total $121,000.


